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SIJMMARY

The Small Cable Business Association submitted a comprehensive anl'llysis of the

Commission's leased access proposed rules and specific suggestions to remedy their harsh impact

on small cablc. Numerous leased access programmers filed comments that, while critical of the

cahle industry. supported mary or SCHA's assertions:

• Small cable hRs not impeded development of leased access. The commentors that cite

specific instances of alleged cable resistance to provide lensed access all name larger

operators. The programmers have ignored small cable as a potential leased access outltll

for the past 12 years.

• Fixecl rate HltcrnatjV(~signore the high per subscriber C05t~ of smHII cable. Numerous

programmers advocate adoption of uniform nominal rates for leased access ranging from

lractions of a cent to a few pennies per subscriher per month. These rate structures fail

to recognize the high per sub~criber costs of small cable and would constitute an illegal

subsidization of leased access.

• Small cable pl"(Jvides sianificant local programming. Many low power tckvision

stations and other programmers claim they are the sole source of local l"lrogl'amming and

therefore de~erve protected and preferential status. Despite its high per subscriber cost,

Over half of SellA' ~ members responding to a recent survey reported that they provide

local origination programming. Preference for particular classes of programmers is not

permitted by the statute or SupPo11ed by the facts.

Despite the emotional appeals that the husiness plans of potential leased access

programmers arc doomed to hankruptcy unless low cost acc,css is provided, the Commission

11
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cannot lose sight of importar t Congressional mandates when crafting the leased acce~$ lules.

I,cnscd access was inlendec to remove a cable operator; s editorial discretion over the

programming carried on cert.1.: n chanm:I:s. It was n01 inlended to guarantee certuin programmers

access or to ensure the survival of programs that w\,;re not commercially viable. Lea~ed a.ccess

is only a delivery vehicle. L(as~d access calUlOt hecome an economic subsidy by any operator,

especiallY not by small cable.

111
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)
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SMALL CABLF: DUSINRSS ASSOCIATION

I. INTRODUCTION

Re~pol1ding out of concern for the tot,11 disregard of the disparate impact of till..:

Commission'~ proposed leased access rules on small cahle, the Small Cable Business Association

("'seRA") filed comprehcnslve comments providing both critical analysis and construct.ive

solutions. The positions adopted by leased access programming interests in comments tiled in

this Docket validate many of the concern~ raised hy SellA. SCBA highlights these issues to

assist the Commission in its review of the impact on small cable of the proposed It;ased access

rules.
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II. SPECIFIC ALLEGArJONS OF NONRESPONSIVE~NESSTO LEASED ACCF,SS
RRQIJESTS WEIU: l .... MITEU TO LARGE OPERATORS.

A. 8m.1I Cahle h;~s not Stonewalled I,cased Acces~; Jll"l)~ramrJlers have Ignored
Small Cable. .

Many programmers t11ing comments make broa.d allegations of "stonewalling"'.

"hostHity,,2 and ~~ruthless"-l hehavior on the part of cable operators toward leased access

programmcrs. Thosc that name spccitk cahle operators who have allegedly not complied with

leased access requests name large operators.'! Small cahle htls nol hindered the development of

leased access programming because programmers have had no interest in lL'ling small cahlc as an

outlet. The SCBA member survey that showed that the vast majority of responding members had

not received a single leased access information request over the last five years.5

Leased access programmers' interest in small cable i:s only now beginning to bud because

the Commission's proposed leased [lc,cess formula grants free acce~:; to small cable. Lack of

programmer il1t.(,~rcst over the last twelve years does not justify the impos.it.ion or remedial

measures by the Conunission with respect to small cable.

B. Commcntors Offer No :'ustific.\tions for ImposiDJ: Punitive Sandions on
Small Cable.

Several programmers advocate the imposition of harsh penalties for any operator found

to have charged higher than permissihle rates. Suggested penalties include refund of three time.t;

-_...._---~---

1Shel:jan Broadcasting Co. at 2.

2tJnited 13roadcasting Corporation, DIRtA TELRMIAMI '11 2.

'\\'ee, e.g" WZRN rV-25 at 1 and RCR Droadcasline, Inc. at 2.

~SCBA Comments at 28

2
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all monu~s paid by the pngrammer and irnposition of Cines by the Cornmis!\ion.6 The

commentors fail to provid(~ any justification for these punitive measures. Presumably, the alleged

uncooperative history of the; vast majority of cable systems"? should ju~tify these ovcrre(lc:hing

sanctions. Whether or not these arc justified fo!' the industry remains an issue for academic

debate. The history or small cahle, however, is devoid of culpable conduct. Thc Commission

should not cntertain any c()n~idcrati()ns of imposing such onerous provisions on small cahle.

III. ESTARLISHING MAXTMLJM PER SUBSCRIBER RATES TGNORES THE
UNIQllf4: COST STRUCTURES OF SMALl, CABLK

A large number of programmers urge the Commission to adopt ah~olute rate c.~ilings

based on de minimis pcr subscriber amOlHlts. il The simplicity or fixed per sllbscrib~r amounts

belies their danger. The commentors proposing these amounl.s that range from $0.00259 to

$o.m~ 10 fail to present any Jationalc or evidence to support the 'lmounts. Further, low per

subscriber amounts ignore the reality of high per subscriber costs incurred hy small cahlc ~. costs

that were extensively discussed and doculJIt:nled in seRA'5 comments. I I

Some Commentors attempt to overcome thcse c,oncerns by proposing an appealmcchanism

where operators with highcr i.osts, or those who sought to recover transactional costs, could seek

6See, e.g., Landmark Broadcasting Ltd. at 2.

7Sherjan at 2.

8S(!e, e,g., 13roadcasting Systems, Inc. at 2 and V~rnon Watson WROP TV-12 at 4.

I}Rroadcasting Systems, 1nco at 2.

IHRlab Tclevision Nctwork, Inc. at 6.

IIS'CE! SCBA Comments at 16-22.
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waivers from the Commissio 1 to charge higher leased access r~es, I) As explained in S(:BA\:

Comments, the cost of .seeking relief on an individual case basis, especially where the

Commission recognizes higher operating eosts exist, wastes industry and Commission resources,

only raising the cost of lea'led access.

The comments of t.he Hispanic Information and Telecommunications Network ("1 IITN")

reveal the true rational~ behind the fixed r'lte proposals. HITN urges the Commission to

"1(,lCus...upon the Congressional policy to foster wnlpctiti(ln and diversity rather than the

.financial well-being of cable operat(JT.,>.,,)3 HITN advocates that the Commission abandon

concerns about compensating cable operators14
, even advocating that the charge in many

instances should. be "n()minaJ".'~ These approaches directly conflict with the CongressIonal

mandate, howev~r. that cahle not subsidize leased acccgs. 16 The pricing proposals by the variou~

programmers are without basis, self-serving and conflict with Congre~sjonal mandates. The

Commission must establish rates that arc fully comptmsable, recognizing that the cost for small

systems to provide leased access is high when measured on a per suhscribcr basis.

---~----""--

121d at 7.

1JHTTN at 14.

14/d at 15.

l~ld at 17.

1('SeRA Commenls at 3 and 7..

4
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IV. PRRFEKENCE SHOULO NOT BE GIVEN TO LOW POWERTRLEVISION ANI>
OTHRR ··LOCAL" PROGRAMMERS BECAUSE THEY AIU.~ NOT THE
EXCLUSIVI{ SOUlteE OF' LOCAL PROGRAMMING.

A large number of owners and operators of low power television stations filed comments

pleading Ibr special preferences to save their businesses. Most low power eommentors ask the

Commis~ion to use the lcased'lcecss rules to remedy thc harm incurred when Congress expressly

refused to grant most. low power stations must-carry rights. I? Some make emotional appeals to

give preference to save "my life's savings and my kids fl.llure ...."I~

The fact remains, however, that Congress 11li.'!l!l; an important public policy decision not

to grant low power signals must-carry rights. A Commission llrant of preferences 10 eonfer

similar carriage rights through low-cost preferential leased access provisions would blatantly

cireumvent the policy decision made by Congress. Also, no maLLer how emotional the appe.l.)~,

the federal government has never and should never become the guarantors of the economic

viability of any communications enterprise. Small cable has never asked for such guarantees,

only relief from wU'casonable regulatory restrictions and burdens.

Other low power stations argue that they should receive preferential treatment because

they are the sole source of local community programming. 19 Not only is this proposition

unsupported hy the leased acccss ~tat.utc, many small systems, despite the high per subscriber

cost, provide local origination programming. A survey of SCBA members revealed that morc

than half (53%) of those responding provide locally originated community programming.

UOne commentor even a::;ks the Commission "Way do they (full power stations] get Must
Carry?" Erwin Scala Broadcasting Corporation at 2.

18Vcmon Watson WBOP TV-12, Mr. Watson plainly asks the Commission tor protectionisl
provisions: "1 ufLen wondered why did the FCC create a much needed service like LPTV and not
create rules or incentives to protect it rsic) exislence."

19Sec, e.g., WZBN TV~25 at 2.

5
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V. COMMERCIAL ADVRRTISING PR()(~RAMMING SHOULD NOT HAVE
ACCESS TU LEASFn CAPACITY OR RATES.

sellA raised concern" that the provision of free or low-cost leased acccs!; would

exponentially increase demand for leased access. Inexpensive or free leased access will

encourage public access and commercial advcrtisers to f;eek lca!;ed access capacity. As outlined

in SeRA's Comments, fl'cc/l()w cost or suhsidized leased access violates statutory and

Congressional mandates?)~ccess Tdevision Nctwork also cites judicial preccdenl that

commercial advertising providers cannot d~11land leased access capacity.21 The authority c,itcd

by Access Television Network'8 should encourage the Commission to expressly restrict by

regulation the abilily of commercial advertisers lo demand leased access capacity and rates. This

clarification, whilc important. does not lessen the need for the Commission to craft leased ac,c.css

rales that are fully compensatory for small cabk.

2°~K~BA Comments at 3 and 7.

;UAcccss at 5 ("In Sofer v United Slates, No. 2:94cvll&2, slip op. At 8 (E.D. Va. June 7,
1995) thc court held that 'the leased access provision of the Cahlc Act and related
regulations...have no application to <.:ommcrcial advertising. "'j

6
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VI. CONCl"USION

SCBA hus presented this Commission with compr~hen~ive analyses of the disparate

burdens the Commission's proposed regulations wrongfully pluce on small cable. The comments

filed by many leased access programmers and other interested parties validate SellA's analysis

and support its pl'Opo~ed modifications. SellA respectfully requests that the Commission address

the issues and adopt the recommendations contained 111 its Comments.

Respectfully submitted,

Eric E. Brcisach
Christopher C. Cinnamon
Howard & Howard
107 W. Michigan Ave" Suite 400
Kalamazoo, Michigan 49007
(016) 382-9711

At.torneys for the
Small Cable Rusiness Association

May 31, 1996
\JR(I\ooh\.~chu\~cllhla.rJ\.Y
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